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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Docket  No.  R-0640] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks;  Preemption 
Determinations 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  interpretations. 

summary:  The  Board  is  publishing  final 
official  Board  interpretations  concerning 
preemption  determinations  under  its 
Regulation  CC,  Availability  of  Funds 
and  Collection  of  Checks  (12  CFR  Part 
229),  with  respect  to  the  laws  of  Illinois 
and  New  York  and  with  respect  to 
section  4-213(5)  of  the  Uniform 
Commercial  Code. 

EFFECTIVE  DATE:  September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel,  Legal  Division  (202/452-3625) 
or  Louise  L.  Roseman,  Assistant 
Director,  Division  of  Federal  Reserve 
Bank  Operations  (202/452-3874);  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  13, 1988,  the  Board  adopted 
Regulation  CC  to  carry  out  the 
provisions  of  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4001-4010). 
The  regulation  requires  banks  to  make 
funds  available  to  their  customers 
within  specified  time  frames,  and  to 
disclose  their  funds  availability  policies 
to  their  customers.  A  number  of  states 
have  also  enacted  rules  governing  funds 
availability.  The  Act  (section  608)  and 
Regulation  CC  (§  229.20)  provide  that 
any  state  law  in  effect  on  or  before 
September  1, 1989,  that  provides  for  a 
shorter  hold  for  a  category  of  checks 
that  is  provided  under  federal  law  will 
supersede  the  federal  provision. 

Provisions  of  state  law  governing 
funds  availability  that  provide  for  longer 
availability  than  the  federal  law  are 
considered  inconsistent  with  Regulation 
CC  and  are  preempted  by  Regulation 
CC.  In  addition,  state  disclosure  or 
notice  requirements  concerning  funds 
availability  related  to  accounts  covered 
by  Regulation  CC  are  preempted  by  the 
federal  disclosure  scheme. 

Regulation  CC  provides  for  Board 
determinations  of  whether  state  law 
related  to  the  availability  of  funds  is 
preempted  by  federal  law.  These 
determinations  would  be  provided  upon 


the  request  of  a  state,  bank,  or  other- 
interested  party. 

Discussion 

On  June  28, 1988  (53  FR  24315),  the 
Board  published,  for  a  30-day  comment 
period,  proposed  interpretations  of 
Regulation  CC  concerning  preemption 
determinations  with  respect  to  the  funds 
availability  laws  of  Illinois,  Maine,  and 
New  York  (53  FR  24315).  In  conjunction 
with  the  proposed  determination  of 
Illinois  law,  the  Board  requested 
comment  on  the  relationship  between 
Regulation  CC  and  section  4-213(5)  of 
the  Uniform  Commercial  Code 
(“U.C.C.").  The  Board  received  twelve 
comments  on  the  proposed 
interpretations,  which  are  summarized 
below.  The  Board  is  now  publishing  its 
final  interpretations  concerning  U.C.C. 
section  4-213(5)  and  the  Illinois  and 
New  York  preemption  determinations. 
The  Board  has  deferred  its 
determination  regarding  the  law  of 
Maine  at  the  request  of  the  Maine 
Attorney  General. 

Preemption  of  State  Schedules  and 
Exceptions.  State  law  availability 
schedules  often  differ  from  the 
Regulation  CC  schedules  with  respect 
both  to  the  categories  of  checks  to  which 
the  schedules  apply  and  the  time 
periods  within  which  funds  must  be 
available  for  withdrawal.  State 
availability  schedules  that  provide  for 
availability  in  a  shorter  period  of  time 
than  required  under  Regulation  CC 
supersede  the  federal  schedule. 

In  addition  to  the  differences  between 
state  and  federal  availability  schedules, 
a  number  of  state  laws  contain 
exceptions  to  the  state  availability 
schedules  that  are  different  from  those 
provided  under  the  Act  and  Regulation 
CC.  Under  the  Board’s  interpretation, 
the  state  exceptions  continue  to  apply 
only  in  those  cases  where  the  state 
schedule  is  shorter  than  or  equal  to  the 
federal  schedule,  and  then  only  up  to  the 
limit  permitted  by  the  Regulation  CC 
schedule.  Where  a  deposit  that  is 
subject  to  a  state  exception  under  a 
state  schedule  that  is  not  preempted  by 
Regulation  CC  and  is  also  subject  to  a 
federal  exception,  the  hold  on  the 
deposit  can  be  further  extended  by  the 
federal  exception  in  accordance  with 
Regulation  CC.  For  those  categories  of 
checks  for  which  the  state  schedule  is 
preempted  by  the  federal  schedule,  only 
the  federal  exceptions  may  be  used.  The 
Board  had  initially  proposed  a  broader 
preemption  scheme;  however,  the 
Board's  final  approach  responds  to  the 
concerns  of  state  banking  regulators  that 
the  more  protective  provisions  of  state 
law  be  retained.  This  approach  also 
provides  a  preemption  standard  that  can 


be  more  readily  applied  by  banks  in 
states  that  have  not  received  preemption 
determinations  from  the  Board. 

Treatment  of  State  Schedules  that 
Provides  for  the  Same  Availability  as 
the  Federal  Schedules.  The  Board 
proposed  to  preempt  any  state  schedule 
that  does  not  provide  for  shorter 
availability  than  reouired  under 
Regulation  CC.  Un.ier  this  approach,  if 
state  law  provides  for  the  same 
availability  as  federal  law,  the  state  law 
would  be  preempted.  The  Maine 
Attorney  General’s  office  argued  that 
only  inconsistent  state  law  is  preempted 
by  the  Act  and  Regulation  CC,  and  that 
a  state  law  requiring  availability  in  the 
same  time  periods  as  required  by 
federal  law  cannot  be  considered 
inconsistent.  Some  states  have 
incorporated  the  federal  schedules  into 
their  state  law  to  facilitate  state 
enforcement  of  these  requirements. 
Under  the  Board’s  final  interpretations, 
the  only  state  schedules  that  are 
preempted  are  those  that  provide  for  a 
longer  hold  than  required  under 
Regulation  CC;  state  schedules  that 
provide  for  availability  within  the  same 
time  periods  would  not  be  preempted. 

Treatment  of  Deposits  not  Subject  to 
Regulation  CC.  Certain  state  laws 
govern  the  availability  of  deposits  that 
are  not  covered  by  the  Regulation  CC 
schedules.  For  example,  the  availability 
schedules  of  several  states  apply  to 
“items"  deposited  to  an  account.  The 
term  “item”  may  encompass  deposits, 
such  as  nonnegotiable  instruments,  that 
are  not  subject  to  the  Regulation  CC 
availability  schedules.  The  Board 
proposed  that  neither  the  Regulation  CC 
nor  the  state  schedules  would  apply  to 
deposits  of  items  not  subject  to 
Regulation  CC’s  funds  availability 
provisions.  The  Board  also  requested 
comment  on  two  alternative  treatments 
of  these  deposits;  (1)  That  the  state 
schedules  continue  to  apply  to  deposits 
that  are  not  subject  to  the  Regulation  CC 
availability  rules;  or  (2)  that  die 
Regulation  CC  schedules  apply  to  the 
deposit  of  all  “items”  to  “accounts” 
covered  by  that  Regulation. 

The  Maine  Bureau  of  Banking  and  the 
Maine  Attorney  General’s  office 
objected  to  the  federal  preemption  of 
deposits  not  regulated  by  federal  law. 
They  argued  that  such  a  broad 
preemptive  approach  needlessly 
restricts  the  ability  of  a  state  to  protect 
the  public  from  excessive  holds  in 
circumstances  where  the  federal 
government  has  not  acted.  The  Board 
believes  that  while  funds  availability 
laws  would  be  simpler  if  state  laws 
applicable  to  items  that  are  not  checks 
were  preempted,  states  have  a 
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legitimate  interest  in  regulating  deposits 
of  these  items,  and  state  laws  should  not 
be  preempted  with  respect  to  these 
items.  The  Board's  final  interpretation 
provides  that  deposits  that  are  not 
covered  by  Regulation  CC  continue  to 
be  subject  to  the  state  law  and  are  not 
subject  to  the  federal  law. 

Maine.  The  Board  published  for 
comment  a  proposed  preemption 
determination  with  respect  to  the  Maine 
funds  availability  law  that  was  in  effect 
on  June  28, 1988.  Maine  has  recently 
issued  for  comment  a  revision  to  its  law, 
which  would  require  that  funds 
deposited  to  any  deposit  account  be 
made  available  in  accordance  with  the 
Expedited  Funds  Availability  Act  and 
Regulation  CC.  The  Maine  Attorney 
General’s  office,  in  its  comments  to  the 
Board,  asked  that  the  Board  not  issue  a 
final  preemption  determination  based  on 
the  state's  current  regulation,  because 
the  amended  regulation  will  be  adopted 
in  August  1988,  and  will  become 
effective  September  1, 1988.  The  Board 
has  deferred  issuance  of  a  preemption 
determination  with  respect  to  Maine 
law. 

New  York.  The  New  York  regulation 
contains  availability  schedules  for  local 
(same  city)  checks,  in-state  checks,  and 
out-of-state  checks,  as  well  as  certain 
low-risk  checks.  Different  schedules  are 
provided  for  banks  and  savings 
institutions.  Certain  portions  of  the  New 
York  schedule  supersede  the  availability 
requirements  of  Regulation  CC.  The 
New  York  schedules  continue  to  apply 
to  accounts  not  subject  to  the  Regulation 
CC  availability  requirements.  The  state 
disclosure  requirements  are  preempted 
by  the  Regulation  CC  disclosure  rules  to 
the  extent  that  the  state  rules  pertain  to 
accounts  subject  to  Regulation  CC. 

Illinois.  Following  the  issuance  for 
public  comment  of  the  proposed 
preemption  determination  with  respect 
to  Illinois  law,  Illinois  enacted  a  revised 
funds  availability  rule,  which  requires 
that  funds  be  made  available  in 
accordance  with  the  Act  and  Regulation 
CC.  The  Board  has  determined  that  the 
revised  Illinois  law  is  not  inconsistent 
with  Regulation  CC,  and  that  Illinois 
banks  must  comply  with  the  Regulation 
CC  funds  availability  and  disclosure 
requirements. 

U.C.C.  Availability  of  Cash  Deposits 
Requirement.  In  conjunction  with  the 
proposed  preemption  determination  of 
Illinois  law,  the  Board  requested 
comment  on  the  relation  of  U.C.C. 
section  4-213(5),  which  provides  for 
next-day  availability  of  “money” 
deposited  in  a  bank,  to  the  Regulation 
CC  requirement  that  deposits  of  cash  be 
made  available  on  either  a  next-day  or 
two-day  basis,  depending  on  whether 


the  cash  was  deposited  at  a  staffed 
teller  station.  This  U.C.C.  provision  has 
been  adopted  in  each  of  the  50  states. 

The  next-day  availability  requirement  in 
the  Code  is  subject  to  a  general 
variation  by  agreement  provision.  The 
Board  proposed  that,  because  the  ability 
to  vary  this  provision  of  the  Code  by 
agreement  may  allow  depositary  banks 
to  provide  availability  to  their  customers 
in  a  longer  time  than  permitted  by 
Regulation  CC,  this  Code  provision  be 
preempted  by  the  Act  and  Regulation 
CC.  The  Board  also  requested  comment 
on  an  alternative  approach,  whereby 
this  U.C.C.  provision  would  supersede 
the  Regulation  CC  requirement,  but  a 
depositary  bank  could  not  agree  to 
extend  availability  beyond  the  time 
periods  provided  in  Regulation  CC. 

The  Board  has  adopted  this 
alternative  approach,  and  has 
determined  that  U.C.C.  section  4-213(5) 
governing  availability  of  cash  deposits 
supersedes  the  federal  requirement,  but 
that  the  ability  of  a  bank  to  vary  this 
provision  by  agreement  under  the  Code 
is  limited  by  the  time  periods  provided 
in  the  federal  availability  schedule. 

Summary  of  Comments 

The  Board  received  twelve  comments 
on  the  three  proposed  preemption 
determinations.  Five  commenters 
(Illinois  League  of  Savings  Institutions, 
First  Chicago  Corporation,  Illinois  Credit 
Union  League,  Citicorp,  and  the  Illinois 
Commissioner  of  Banks  and  Trust 
Companies)  responded  to  the  proposed 
preemption  determination  for  the  State 
of  Illinois.  Four  commenters  pointed  out 
that  the  Illinois  General  Assembly 
passed  an  amendment  to  the  Illinois 
Commercial  Code  section  4-213(5), 
signed  by  the  Governor  on  July  26, 1988, 
which  provides  that  the  Expedited 
Funds  Availability  Act  and  Regulation 
CC  shall  determine  the  time  periods 
after  which  funds  must  be  available  for 
withdrawal. 

In  addition,  three  commenters 
requested  that  the  Board  explicitly 
preempt  the  Illinois  Commercial  Code 
section  4-213(6)  (which  corresponds  to 
U.C.C.  section  4-213(5)),  which  provides 
next-day  availability  for  cash  deposits. 
The  commenters  reasoned  that  the 
U.C.C.  next-day  rule  was  meant  to  apply 
only  to  cash  deposits  received  at  a 
staffed  facility  and  should  not  be 
extended  to  cash  deposits  received  at 
unstaffed  facilities  such  as  ATMs,  which 
are  accorded  second-day  availability 
under  Regulation  CC.  One  commenter 
suggested  that  the  Board  address  the 
preemption  of  U.C.C.  section  4-213(5)  in 
Regulation  CC  or  its  official 
Commentary  because  it  is  an  issue 
common  to  all  states.  Another 


commenter  suggested  that  the  Board 
clarify  the  conflict  in  the  U.C.C. 
definition  of  “money,"  which  includes 
foreign  currency,  and  Regulation  CCs 
definition  of  “cash,”  which  is  limited  to 
U.S.  currency. 

One  bank  supported  the  position  that 
Regulation  CC  preempt  the  Illinois  state 
availability  schedules  with  respect  to 
the  deposit  of  “items”  not  covered  by 
Regulation  CC.  The  commenter  favored 
consistent  schedules  for  all  items 
accepted  for  deposit,  because  its 
processing  systems  could  not  distinguish 
between  negotiable  and  nonnegotiable 
items. 

Three  commenters  (State  of  Maine 
Bureau  of  Banking,  State  of  Maine 
Attorney  General,  and  Citicorp) 
responded  to  the  Board's  proposed 
preemption  determination  for  the  State 
of  Maine.  The  Maine  Attorney  General 
pointed  out  that  Maine’s  funds 
availability  regulation  (Regulation  18)  is 
currently  being  revised  to  adopt  the 
federal  availability  and  disclosure 
requirements  and  requested  that  the 
Board  not  issue  a  preemption 
determination  concerning  a  rule  that 
will  likely  be  superseded.  The  Attorney 
General  also  objected  to  the  proposed 
federal  preemption  of  Maine  funds 
availability  requirements  that  are 
equivalent  to  the  federal  requirements 
on  the  grounds  that  such  state 
requirements  would  not  be  inconsistent 
with  Regulation  CC. 

Both  the  Attorney  General  and  the 
Maine  Bureau  of  Banking  requested  that 
Regulation  CC  not  preempt  the  state 
funds  availability  requirements  with 
respect  to  deposits  to  accounts  made  by 
items  other  than  "checks”  as  defined  by 
Regulation  CC,  and  that  the  state 
availability  schedules  and  exceptions 
continue  to  apply  to  the  deposit  of  items 
not  subject  to  the  availability  rules  of 
Regulation  CC.  The  commenters 
reasoned  that  because  the  State  of 
Maine  had  established  a  public  policy 
governing  the  availability  of  items  which 
may  not  be  covered  by  federal 
regulation,  such  a  policy  should  be 
allowed  to  prevail  in  the  absence  of 
federal  regulation. 

One  commenter,  however,  favored 
Regulation  CC  preemption  with  respect 
to  Maine’s  availability  schedules  and 
exceptions  for  all  items  deposited  to 
accounts,  including  those  not  defined  as 
"checks”  under  Regulation  CC.  This 
commenter  also  supported  federal 
preemption  of  state  disclosure 
requirements  for  accounts  but  agreed 
that  state  disclosure  requirements 
should  continue  to  apply  for  accounts 
not  governed  by  Regulation  CC. 
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Four  commenters  (State  of  New  York 
Banking  Department,  New  York  Clearing 
House,  New  York  Credit  Union  League, 
and  Citicorp)  responded  to  the  proposed 
preemption  determination  for  the  State 
of  New  York.  All  four  commented  on  the 
status  of  checks  that  are  payable  by  an 
in-state  bank  but  are  nonlocal  under 
Regulation  CC.  The  New  York  State 
Banking  Department  confirmed  that  the 
intent  of  its  proposed  amendments  to 
the  New  York  funds  availability  law  is 
to  retain  state  availability  schedules  for 
in-state  nonlocal  checks  as  the  sole 
feature  of  state  law  to  escape  federal 
preemption.  Two  other  commenters 
supported  the  Banking  Department’s 
view.  The  New  York  Clearing  House 
supported  federal  preemption  of  all  state 
schedules,  and  stated  that  if  the 
proposed  amendment  to  the  state  funds 
availability  schedules  were  interpreted 
to  supersede  the  federal  schedules,  it 
should  supersede  only  with  respect  to 
nonlocal  in-state  checks. 

The  State  Banking  Department  also 
favored  allowing  the  state  law  provision 
providing  for  variation  of  availability 
schedules  by  agreement  to  stand  so  long 
as  it  does  not  conflict  with  Regulation 
CC.  The  New  York  Clearing  House 
favored  federal  preemption  of  the  New 
York  schedule. 

In  addition,  the  New  York  Clearing 
House  and  a  large  bank  took  the 
position  that  Regulation  CC’s  definition 
of  “local”  and  “nonlocal"  should 
preempt  the  state  law’s  definitions  and 
that  Regulation  CC’s  special  cash 
withdrawal  rule  should  be  available  to 
New  York  depositary  banks.  The  New 
York  Credit  Union  League  objected  to 
the  inclusion  of  payable  through  banks 
in  Regulation  CC’s  definition  of  “paying 
bank”  and  therefore  did  not  favor 
federal  preemption  of  New  York’s 
“local”  and  “nonlocal”  definitions. 

The  State  Banking  Department  stated 
that  the  Regulation  CC  definition  of 
“account,”  should  preempt  the  scope  of 
transaction  accounts  as  defined  in  New 
York  law.  The  New  York  Clearing 
House  suggested  that  New  York  banks 
be  allowed  to  follow  either  state  or 
federal  availability  schedules  with 
respect  to  accounts  covered  by  state  law 
but  not  by  Regulation  CC. 

A  large  bank  supported  federal 
preemption  of  all  New  York  exceptions 
to  the  availability  schedules  and 
requested  that  all  deposited  items 
covered  by  state  law  but  not  by  federal 
law  be  subject  to  the  federal  availability 
schedules. 

The  New  York  Clearing  House 
requested  confirmation  that  New  York 
banks  will  be  able  to  use  calculated 
availability  for  nonconsumer  accounts 


as  provided  by  §  229.19(d)  of  Regulation 
CC. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  229  is  amended 
as  follows: 

PART  229— [AMENDED] 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L 100-86, 101 
Stat.  552, 635, 12  U.S.C.  4001  et  seq. 

2.  A  new  Appendix  F  is  added  to  read 
as  follows: 

Appendix  F — Official  Board 
Interpretations;  Preemption 
Determinations 

Uniform  Commercial  Code,  Section  4- 
213(5) 

Section  4-213(5)  of  the  Uniform 
Commercial  Code  (“U.C.C.")  provides 
that  money  deposited  in  a  bank  is 
available  for  withdrawal  as  of  right  at 
the  opening  of  business  of  the  banking 
day  after  deposit.  Although  the  language 
“deposited  in  a  bank"  is  unclear, 
arguably  it  is  broader  than  the  language 
“made  in  person  to  an  employee  of  the 
depositary  bank",  which  conditions  the 
next-day  availability  of  cash  under 
Regulation  CC  (§  229.10(a)(1)).  Under 
Regulation  CC,  deposits  of  cash  that  are 
not  made  in  person  to  an  employee  of 
the  depositary  bank  must  be  made 
available  by  the  second  business  day 
after  the  banking  day  of  deposit 
(§  229.10(a)(2)).  Therefore,  this  provision 
of  the  U.C.C.  may  call  for  the 
availability  of  certain  cash  deposits  in  a 
shorter  time  than  provided  in  Regulation 
CC. 

This  provision  of  the  U.C.C.,  however, 
is  subject  to  Section  4-103(1),  which 
provides,  in  part,  that  "the  effect  of  the 
provisions  of  this  Article  may  be  varied 
by  agreement  *  *  (The  Regulation 
CC  funds  availability  requirements  may 
not  be  varied  by  agreement.)  U.C.C. 
Section  4-213(5)  supersedes  the 
Regulation  CC  provision  in 
§  229.10(a)(2),  but  a  depositary  bank 
may  not  agree  with  its  customer  under 
section  4-103(1)  of  the  Code  to  extend 
availability  beyond  the  time  periods 
provided  in  §  229.10(a)  of  Regulation  CC. 

Illinois 

The  Board  has  been  requested,  in 
accordance  with  §  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229),  to 
determine  whether  the  Expedited  Funds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith,  Subpart  A,  of 


Regulation  CC,  preempt  provisions  of 
Illinois  law  relating  to  the  availability  of 
funds.  Section  4-213(5)  of  the  Uniform 
Commercial  Code  as  adopted  in  Illinois 
(Illinois  Revised  Statutes  Chapter  26, 
paragraph  4-213(5),  enacted  July  26, 

1988)  provides  that: 

Time  periods  after  which  deposits  must  be 
available  for  withdrawal  shall  be  determined 
by  the  provisions  of  the  federal  Expedited 
Funds  Availability  Act  (Title  VI  of  the 
Competitive  Equality  Banking  Act  of  1987) 
and  the  regulations  promulgated  by  the 
Federal  Reserve  Board  for  the 
implementation  of  that  Act. 

Section  4-213(5)  of  the  Illinois  law 
does  not  supersede  Regulation  CC;  and, 
because  this  provision  of  Illinois  law 
does  not  permit  funds  to  be  made 
available  for  withdrawal  in  a  longer 
period  of  time  than  required  under  the 
Act  and  Regulation,  it  is  not  preempted 
by  Regulation  CC. 

New  York 
Background 

The  Board  has  been  requested,  in 
accordance  with  §  229.20(d)  of 
Regulation  CC  (12  CFR  Part  229),  to 
determine  whether  the  Expedited  Funds 
Availability  Act  and  Subpart  B,  and,  in 
connection  therewith,  Subpart  A,  of 
Regulation  CC,  preempt  the  provisions 
of  New  York  law  concerning  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions 
in  the  New  York  funds  availability  law 
that  supersede  the  Act  and  Regulation 
CC.  (See  also  the  Board’s  premption 
determination  regarding  U.C.C.  Section 
4-213(5),  pertaining  to  availability  of 
cash  deposits,  in  paragraph  (a),  above.) 

The  New  York  State  Banking 
Department,  pursuant  to  section  14-d  of 
the  New  York  Banking  Law,  has  issued 
regulations  requiring  that  funds 
deposited  in  an  account  be  made 
available  for  withdrawal  within 
specified  time  periods,  and  providing 
certain  exceptions  to  those  availability 
schedules. 

Part  34  of  the  New  York  State  Banking 
Department’s  General  Regulations 
establishes  time  frames  within  which 
commercial  banks,  trust  companies,  and 
branches  of  foreign  banks  (“banks”)  and 
savings  banks,  savings  and  loan 
associations,  and  credit  unions 
(“savings  institutions”)  must  make  funds 
deposited  in  customer  accounts 
available  for  withdrawal. 

Different  schedules  apply  to  deposits 
in  banks  and  savings  institutions. 
Deposits  must  be  made  available  for 
withdrawal  not  later  than  the  following 
number  of  business  days  following  the 
business  day  of  deposit: 
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Banks 

Savings 

institu¬ 

tions 

Local  checks  (same  city) . 

3 

4 

In-state  checks . . . 

4 

5 

Out-of-state  checks . 

7 

9 

$100  or  less  checks;  on  us 
checks  (in-state);  Treas¬ 
ury  checks;  NY  state/ 
local  gov/t  checks . 

a 

2 

Nonproprietary  ATMs . . . 

+1 

+  1 

Note:  Part  34  requires  that  funds  be  available  at 
the  start  of  the  business  day  subsequent  to  the 
number  of  days  specified  in  the  regulation.  To  simpli¬ 
fy  comparisons  of  the  New  York  and  federal  regula¬ 
tions,  the  Board  has  converted  the  time  periods 
used  in  Part  34  to  the  method  used  in  Regulation 
CC;  i.e.  the  number  of  business  days  foHcwmg  the 
day  of  deposit 

Coverage 

The  New  York  law  and  regulation 
govern  the  availability  of  funds 
deposited  into  savings  and  time 
deposits,  as  well  as  to  "accounts”  as 
defined  in  §  229,(a)  of  Regulation  CC. 

The  federal  preemption  of  state  funds 
availability  laws  only  applies  to 
"accounts  subject  to  Regulation  CC, 
which  generally  include  transaction 
accounts.  Thus,  to  the  extent  that  the 
New  York  law  applies  to  deposits  in 
time,  savings,  and  other  accounts  (such 
as  accounts  in  which  the  account  holder 
is  another  bank  or  foreign  bank)  that  are 
not  “accounts”  under  Regulation  CC,  the 
state  funds  availability  law  will 
continue  to  apply.  (Note,  however,  that 
under  §  229.19(e)  of  Regulation  CC, 

Holds  on  other  funds,  the  federal 
availability  schedules  may  apply  to 
savings,  time,  and  other  accounts  not 
defined  as  “accounts”  under  Regulation 
CC,  in  certain  circumstances.)  The  New 
York  State  Superintendent  of  Banks 
stated,  in  her  comments  to  the  Board, 
that  "(tjhe  Banking  Department  believes 
that  the  Regulation  CC  definition  of 
account  to  the  extent  it  applies  to 
transaction  accounts  preempts  the  scope 
of  the  accounts  as  defined  in  Part  34.” 

The  New  York  law  and  regulation 
apply  to  “items”  deposited  to  accounts. 
Part  34.2(e)  defines  "item"  as  “a  check, 
negotiable  order  of  withdrawal  or 
money  order  deposited  into  an  account”. 
The  Board  interprets  the  definition  of 
“item"  in  New  York  law  to  be  consistent 
with  the  definition  of  “check”  in 
Regulation  CC  (§  229.2(k)). 

Availability  Schedules 

The  following  provisions  of  New  York 
law  provide  for  the  same  or  a  shorter 
hold  for  certain  categories  of  checks 
than  is  provided  under  Regulation  CC, 
and  supersede  the  federal  availability 
requirements.  All  other  provisions  of  the 
New  York  law  relating  to  the 
availability  of  funds  deposited  in 


“accounts”  are  preempted  by  Regulation 
CC,  because  they  provide  for  longer 
availability  than  is  provided  for  in 
Regulation  CC. 

Temporary  Schedule.  The  New  York 
regulation  requires  that  items  payable 
by  a  local  bank  or  savings  institution 
(i.e.,  one  that  is  located  in  the  same  city, 
town,  or  village,  and  which  uses  the 
same  clearing  facility,  as  the  depositary 
bank)  be  made  available  for  withdrawal 
not  later  than  the  start  of  business  on 
the  third  business  day  following  deposit, 
if  deposited  in  a  bank  (Part  34.2(a)(1)). 
The  New  York  Superintendent  of 
Banking  has  interpreted  “clearing 
facility”  to  include  both  check 
clearinghouse  associations  and  Federal 
Reserve  check  processing  facilities.  (See 
December  21, 1983,  letter  from  Vincent 
Tese,  New  York  State  Superintendent  of 
Banks,  regarding  adoption  of  Part  34.) 
Regulation  CC  (§  229.11(b))  also  requires 
that  the  proceeds  of  these  check 
deposits  be  made  available  for 
withdrawal  not  later  than  the  start  of 
business  on  the  third  business  day 
following  deposit.  Regulation  CC, 
however,  Includes  a  time  period 
adjustment  which  permits  a  depositary 
bank  to  delay  the  time  it  must  make 
funds  available  by  cash  or  similar 
means,  for  deposits  of  local  checks 
cleared  outside  a  check  clearinghouse 
arrangement  (5  229.11(b)(2)).  New  York 
law  supersedes  this  time  period 
adjustment  for  withdrawal  by  cash  and 
similar  means  for  local  checks  (as 
defined  by  New  York  law)  deposited  in 
banks  and  cleared  through  the  Federal 
Reserve. 

The  New  York  regulation  requires 
items  payable  by  an  in-state  bank  or 
savings  institution  to  be  available  for 
withdrawal  not  later  than  the  start  of 
business  on  the  fourth  business  day 
following  deposit  if  deposited  in  a  bank 
(Part  34.3(a)(2)),  or  the  fifth  business  day 
following  deposit  if  deposited  in  a 
savings  institution  (Part  34.3(b)(2)). 

These  time  periods  are  shorter  than  the 
seventh  business  day  availability 
required  for  nonlocal  checks  under 
§  229.11(c)  of  Regulation  CC,  although 
they  are  not  necessarily  shorter  than  the 
schedules  for  nonlocal  checks  set  forth 
in  §  229.11(c)(2)  and  Appendix  B-l  of 
Regulation  CC.  Thus,  these  state 
schedules  supersede  the  federal 
schedule  to  the  extent  that  they  apply  to 
an  item  payable  by  a  New  York  bank  or 
savings  institution  that  is  defined  as  a 
nonlocal  check  under  Regulation  CC  and 
the  applicable  state  schedule  is  less 
than  the  applicable  schedule  specified  in 
§  229.11(c)  and  Appendix  B-l. 

Part  34.3  (a)(8)  and  (b)(8)  provide  that 
for  any  item  deposited  at  a  shared  or 


nonproprietary  electronic  facility,  the 
depositary  bank  may,  at  its  option,  add 
one  business  day  to  the  relevant  state 
schedule  for  the  item  being  deposited.  In 
the  following  cases,  the  state  schedules 
applicable  to  deposits  at  nonproprietary 
ATMs  to  accounts  in  banks  supersede 
the  federal  schedule,  which  provides  for 
seventh  day  availability: 

Treasury  checks,  state  and  local  government 
checks,  on  us  in-state  checks— Third 
business  day 

Local  checks— Fourth  business  day 
In-state  checks — Fifth  business  day 

The  state  schedules  applicable  to 
deposits  at  nonproprietary  ATMs  to 
accounts  in  savings  institutions 
supersede  the  federal  schedule  for  the 
following  items: 

Treasury  checks,  state  and  local  government 
checks,  on  us  in-state  checks — Third 
business  day 

Local  checks — Fifth  business  day 
In-state  checks — Sixth  business  day 

Permanent  Schedule.  Under  Part 
34.3(a)(2),  in-state  checks  must  be  made 
available  for  withdrawal  by  the  start  of 
business  on  the  fourth  business  day 
following  deposit,  if  deposited  in  a  bank, 
and  the  fifth  business  day  following 
deposit,  if  deposited  in  a  savings 
institution.  The  New  York  schedule  for 
banks  supersedes  the  Regulation  CC 
requirement  in  the  permanent  schedule 
that  nonlocal  checks  be  made  available 
for  withdrawal  by  the  start  of  the  fifth 
business  day  following  deposit  with  a 
time  period  adjustment  for  withdrawals 
by  cash  or  similar  means,  to  the  extent 
that  die  in-state  checks  are  defined  as 
nonlocal  under  Regulation  CC,  and  the 
Regulation  CC  schedule  for  nonlocal 
checks  is  not  shortened  under 
§  229.12(c)(2)  and  Appendix  B-2  of 
Regulation  CC.  In  addition,  the  New 
York  schedule  for  savings  institutions 
supersedes  the  Regulation  CC  time 
period  adjustment  in  the  permanent 
schedule  for  withdrawal  by  cash  or 
similar  means,  to  the  extent  that  the  in¬ 
state  checks  are  defined  as  nonlocal 
under  Regulation  CC,  and  the  Regulation 
CC  schedule  for  nonlocal  checks  is  not 
shortened  under  §  229.12(c)(2)  and 
Appendix  B-2. 

The  following  charts  show  the 
relationship  between  the  New  York  law 
that  supersedes  Regulation  CC  and  the 
temporary  and  permanent  availability 
schedules  in  Regulation  CC.  Section 
229.10  (b)  and  (c)  of  Regulation  CC 
preempt  the  New  York  law  and  thus  are 
not  affected  by  it. 


32358  Federal  Register  /  Vol.  53,  No.  164  /  Wednesday,  August  24,  1988  /  Rules  and  Regulations 


Temporary  Availability  Schedule- 
New  York 


Banks 

Savings 

institu¬ 

tions 

Local  checks . 

■  *3 

*3 

In-state  nonlocal  checks . 

4 

45 

Out-of-state  nonlock  checks.. 

3  4  7 

*7 

Deposits  at  Nonprophetary 
ATMs  Treasury  checks, 
state/local  gov't  checks, 

on  us  in-state  checks . 

3 

3 

Local  checks  (same 

city) . — 

4 

5 

In-state  checks . 

5 

6 

All  other  deposits . 

7 

7 

‘Withdrawals  by  cash  or  similar  means  for  local 
checks  cleared  outside  the  same  check  clearing 
facility  (i.e.,  outside  a  check  clearinghouse  or  the 
Federal  Reserve)  may  be  delayed  in  accordance 
with  §  229.11(c). 

*  Withdrawals  by  cash  or  similar  means  for  local 
checks  cleared  outside  a  check  clearinghouse  may 
be  delayed  in  accordance  with  §229.1 1(c). 

3  In  order  to  extend  the  hold  beyond  the  availabil¬ 
ity  schedule,  a  state  exception  as  well  as  a  federal 
exception  must  be  applicable.  In  no  case  can  the 
hold  be  extended  beyond  that  permitted  under  Reg¬ 
ulation  CC. 

4  Schedule  is  subject  to  reductions  for  certain 
nonlocal  checks.  See  Appendix  B-1  of  Regulation 


Permanent  Availability  Schedule- 
New  York 


Banks 

Savings 

institu¬ 

tions 

Local  checks . 

‘2 

‘2 

In-state  nonlocal  checks . 

3  *4 

3  *5 

Out-of-state  nonlock  checks.. 

■5 

■5 

■Withdrawals  by  cash  or  similar  means  may  be 
delayed  in  accordance  with  §  229.12(d). 

1  Schedule  is  subject  to  reductions  for  certain 
nonlocal  checks.  See  Appendix  B-2  of  Regulation 

3  In  order  to  extend  the  hold  beyond  the  availabil¬ 
ity  schedule,  a  state  exception  must  be  applicable. 
To  extend  the  hold  beyond  the  applicable  federal 
availability  schedule,  a  federal  exception  must  also 
be  applicable.  In  no  case  can  the  hold  be  extended 
beyond  that  permitted  under  Regulation  CC. 

Exceptions  to  the  Availability 
Schedules.  New  York  law  provides 
exceptions  to  the  state  availability 


schedules  for  large  deposits,  new 
accounts,  repeated  overdrafters, 
doubtful  collectibility,  foreign  items,  and 
emergency  conditions  (Part  34.4).  In  all 
instances  where  the  federal  availability 
schedule  preempts  the  state  availability 
schedule,  the  state  exceptions  do  not 
apply.  In  such  cases,  the  depositary 
bank  may  only  invoke  the  federal 
exceptions.  For  those  deposits  to  which 
the  state  availability  schedule  applies, 
however,  the  depositary  bank  may 
invoke  a  state  exception  and  place  a 
hold  on  the  deposit  up  to  the  federal 
availability  schedule  limit  for  that  type 
of  deposit.  Once  the  federal  availability 
schedule  limit  is  reached,  the  depositary 
bank  may  further  extend  the  hold  under 
any  of  the  federal  exceptions  that  apply 
to  that  deposit.  Any  time  a  depositary 
bank  invokes  an  exception  to  extend  a 
hold  beyond  the  time  periods  otherwise 
permitted  by  the  law,  it  must  give  notice 
of  the  extended  hold  to  its  customer  in 
accordance  with  §  229.13(g)  of 
Regulation  CC. 

Variation  by  Agreement.  Part  34.4(f) 
provides  that  the  New  York  regulation 
does  not  prohibit  a  depositary  bank 
from  agreeing  with  its  customer  to  make 
funds  available  for  withdrawal  in  a 
longer  period  of  time  than  prescribed  in 
New  York  law  because  of  special 
circumstances,  "provided  that  such 
agreement  is  not  contained  in  a 
preprinted  form  and  is  not  a  usual, 
regular  business  practice  of  the 
depositary  bank.”  The  variation  by 
agreement  provision  would  remain  in 
effect  for  those  provisions  of  New  York 
law  that  supersede  Regulation  CC; 
however,  a  depositary  bank  could  not 
agree  with  its  customer  to  extend 
availability  beyond  the  times  permitted 
under  Regulation  CC. 

Business  Day/Banking  Day.  New 
York  law  requires  availability  within  a 
specified  number  of  "business  days” 
following  the  "business  day”  of  deposit. 
“Business  day”  is  defined  as  any  day 


excluding  Saturdays,  Sundays,  and  legal 
holidays  (Part  34.2(c)).  Legal  holiday  is 
not  further  defined  in  the  regulation.  The 
New  York  definition  of  business  day  is 
preempted  by  the  Regulation  CC 
definitions  of  "business  day”  and 
“banking  day”. 

Part  34.2(c)  also  provides  that  "for 
electronic  branches,  opening  and  closing 
times  shall  be  the  hours  of  the  closest 
manned  office  of  the  depositary  bank." 
The  Commentary  to  the  Regulation  CC 
definition  of  “banking  day”  provides 
that  "deposits  at  an  ATM  are 
considered  made  at  the  branch  holding 
the  account  into  which  the  deposit  is 
made  for  purposes  of  determining  the 
day  of  deposit."  The  Regulation  CC  rule 
to  determine  what  constitutes  a  banking 
day  for  ATM  deposits  preempts  the  New 
York  provision. 

Disclosures 

Part  34.5  of  New  York  law  requires 
depositary  banks  to  disclose  their  funds 
availability  policy  to  their  customers, 
and  to  post  their  availability  schedule  in 
each  branch  location.  The  purposes  of 
the  disclosures  concerning  funds 
availability  appear  to  be  met  by  the 
disclosure  requirements  in  Regulation 
CC.  Regulation  CC  preempts  state 
disclosure  requirements  concerning 
funds  availability  that  relate  to 
“accounts”.  Thus,  Part  34.5  of  New  York 
law  is  preempted  by  Regulation  CC,  to 
the  extend  that  it  applies  to  "accounts”, 
as  defined  by  Regulation  CC.  The  New 
York  disclosure  rules  would  continue  to 
apply  to  savings,  time,  and  other 
accounts  not  governed  by  Regulation  CC 
disclosure  requirements. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  18, 1988. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  88-19148  Filed  8-23-88;  8:45  am) 
BILLING  CODE  8210-01 -la 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Docket  No.  R-0644] 

Regulation  CC;  Availability  of  Funds 
and  Collection  of  Checks;  Preemption 
Determinations 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  interpretations. 

summary:  The  Board  is  publishing  for 
comment  proposed  official  Board 
interpretations  concerning  preemption 
determinations  under  its  Regulation  CC, 
Availability  of  Funds  and  Collection  of 
Checks  (12  CFR  Part  229),  with  respect 
to  the  laws  of  California,  Connecticut, 
Massachusetts,  New  Mexico,  and  Rhode 
Island. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20, 1988. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0644,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551, 
Attention:  Mr.  William  W.  Wiles, 
Secretary;  or  may  be  delivered  to  Room 
B-2223  between  8:45  a.m.  and  5:15  p.m. 
All  comments  received  at  the  above 
address  will  be  made  available  to  the 
public,  and  may  be  inspected  at  the 
Freedom  of  Information  Office,  Room  B- 
1122  between  8:45  a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel,  Legal  Division  (202/452-3625) 
or  Louise  L.  Roseman,  Assistant 
Director,  Division  of  Federal  Reserve 
Bank  Operations  (202/452-3874);  for  the 
hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 
Background 

On  May  13, 1988,  the  Board  adopted 
Regulation  CC  to  carry  out  the 
provisions  of  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4001-4010). 
The  regulation  requires  banks  to  make 
funds  available  to  their  customers 
within  specified  time  frames  and  to 
disclose  their  funds  availability  policies 
to  their  customers.  A  number  of  states 
have  also  enacted  rules  governing  funds 
availability.  The  Act  (section  608)  and 
Regulation  CC  (§  229.20)  provide  that 
any  provision  of  state  law  in  effect  on  or 
before  September  1, 1989,  that  provides 
for  a  shorter  hold  for  a  category  of 
checks  than  is  provided  under  federal 
law  will  supersede  the  federal  provision. 


Provisions  of  state  law  governing 
funds  availability  that  do  not  supersede 
federal  law  are  considered  inconsistent, 
and  are  thus  preempted  by  Regulation 
CC.  Thus,  a  state  law  that  permits  a 
bank  to  make  funds  available  for 
withdrawal  in  a  longer  period  than 
permitted  under  Regulation  CC  is 
preempted  by  that  regulation.  In 
addition,  state  disclosure  or  notice 
requirements  concerning  funds 
availability  related  to  accounts  covered 
by  Regulation  CC  are  preempted  by  the 
federal  disclosure  scheme. 

Regulation  CC  provides  for  Board 
determinations  as  to  whether  state  law 
related  to  the  availability  of  funds  is 
preempted  by  federal  law.  These 
determinations  would  be  provided  upon 
the  request  of  a  state,  bank,  or  other 
interested  party. 

Discussion 

The  Board  is  publishing,  for  a  30-day 
comment  period,  its  interpretations  of 
Regulation  CC  concerning  preemption 
determinations  with  respect  to  the  laws 
of  California,  Connecticut, 
Massachusetts,  New  Mexico,  and  Rhode 
Island. 

Preemption  of  State  Schedules  and 
Exceptions.  State  law  availability 
schedules  often  differ  from  the 
Regulation  CC  schedules  with  respect 
both  to  the  categories  of  checks  to  which 
the  schedules  apply  and  the  time 
periods  within  which  funds  must  be 
available  for  withdrawal.  State 
availability  schedules  which  provide  for 
availability  in  a  shorter  period  of  time 
than  required  under  Regulation  CC 
supersede  the  federal  schedule. 

In  addition  to  the  differences  between 
state  and  federal  availability  schedules, 
a  number  of  state  laws  contain 
exceptions  to  the  state  availability 
schedules  that  are  different  from  those 
provided  under  the  Act  and  Regulation 
CC.  Under  the  Board’s  proposed 
interpretations,  the  state  exceptions 
continue  to  apply  only  in  those  cases 
where  the  state  schedule  is  shorter  than 
or  equal  to  the  federal  schedule,  and 
then  only  up  to  the  limit  permitted  by 
the  Regulation  CC  schedule.  Where  a 
deposit  that  is  subject  to  a  state 
exception  under  a  state  schedule  that  is 
not  preempted  by  Regulation  CC  and  is 
also  subject  to  a  federal  exception,  the 
hold  on  the  deposit  can  be  further 
extended  under  the  federal  exception  in 
accordance  with  Regulation  CC.  For 
those  categories  of  checks  for  which  the 
state  schedule  is  preempted  by  the 
federal  schedule,  only  the  federal 
exceptions  may  be  used.  This  approach 
provides  a  preemption  standard  that  can 
be  more  readily  applied  by  banks  in 


states  that  have  not  received  preemption 
determinations  from  the  Board. 

Treatment  of  State  Schedules  that 
Provide  for  the  Same  Availability  as  the 
Federal  Schedules.  According  to  the 
provisions  of  the  Act  only  inconsistent 
state  law  is  preempted  by  the  Act  and 
Regulation  CC.  The  Board  has 
determined  that  a  state  law  requiring 
availability  in  the  same  time  periods  as 
required  by  federal  law  is  not 
inconsistent  with  Regulation  CC.  Some 
states  have  incorporated  the  federal 
schedules  into  their  state  law  to 
facilitate  bank  compliance  with  a  single 
standard  while  retaining  state 
enforcement  of  these  requirements. 

Under  the  Board’s  interpretations,  the 
only  state  schedules  that  are  preempted 
are  those  that  provide  for  a  longer  hold 
than  required  under  Regulation  CC; 
state  schedules  that  provide  for 
availability  within  the  same  time 
periods  would  not  be  preempted. 

Treatment  of  Deposits  not  Subject  to 
Regulation  CC.  Certain  state  laws 
govern  the  availability  of  deposits  that 
are  not  covered  by  the  Regulation  CC 
schedules.  For  example,  the  availability 
schedules  of  several  states  apply  to 
“items”  deposited  to  an  account.  The 
term  “item”  may  encompass  deposits, 
such  as  nonnegotiable  instruments,  that 
are  not  subject  to  the  Regulation  CC 
availability  schedules.  The  Board 
believes  that  while  funds  availability 
laws  would  be  simpler  if  state  laws 
applicable  to  items  that  are  not  checks 
were  preempted,  states  have  a 
legitimate  interest  in  regulating  deposits 
of  these  items,  and  state  laws  should  not 
be  preempted  with  respect  to  these 
items.  The  Board’s  proposed 
interpretations  provide  that  deposits  not 
covered  by  Regulation  CC  continue  to 
be  subject  to  the  state  law. 

Connecticut.  Connecticut  law 
provides  availability  schedules  for 
deposits  of  on  us  checks,  in-state 
checks,  and  out-of-state  checks.  The 
state  law  also  provides  certain 
exceptions  to  those  schedules. 

Generally,  the  state  schedules  and 
exceptions  allow  longer  hold  periods 
than  the  federal  schedules  and 
Regulation  CC  will  preempt;  however, 
out-of-state  nonlocal  checks  will 
continue  to  be  governed  by  the  shorter 
state  schedule.  The  state  schedules  will 
also  continue  to  apply  to  items  such  as 
nonnegotiable  instruments  that  are  not 
covered  by  Regulation  CC.  In  addition, 
the  Connecticut  law,  including 
disclosure  requirements,  will  continue  to 
apply  to  accounts,  such  as  savings  and 
time  accounts,  not  subject  to  Regulation 
CC. 
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Massachusetts.  Massachusetts 
enacted  a  law  in  July  1988  repealing  its 
previous  funds  availability  statute  and 
replacing  it  with  a  requirement  that 
institutions  make  funds  available  for 
withdrawal  and  disclose  their  funds 
availability  policy  in  accordance  with 
the  Expedited  Funds  Availability  Act 
and  Regulation  CC.  Massachusetts  law 
provides,  however,  that  all  in-state 
checks  are  considered  to  be  local,  even 
though  the  state  is  included  in  two  check 
processing  regions.  Thus,  the  state  law 
generally  incorporates  the  federal  law, 
except  that  state  law  supersedes 
Regulation  CC  to  the  extent  that  in-state 
nonlocal  checks  must  be  made  available 
for  withdrawal  in  accordance  with  the 
local  schedule  in  Regulation  CC. 

Rhode  Island.  Rhode  Island  law 
requires  depository  institutions  to  make 
funds  deposited  by  check  in  a  personal 
transaction  account  available  for 
withdrawal  within  certain  specific 
periods.  Different  schedules  apply  to 
deposits  in  commercial  banks  and  thrift 
institutions.  The  Rhode  Island  statute 
also  provides  exceptions  to  the 
schedules  and  requires  institutions  to 
make  certain  disclosures  to  their 
customers.  No  portion  of  the  Rhode 
Island  availability  schedule  supersedes 
the  federal  law. 

New  Mexico.  New  Mexico’s  statute 
applies  only  to  retail  accounts  and  does 
not  apply  to  certain  instruments  that  are 
covered  by  Regulation  CC;  Regulation 
CC  would  therefore  apply  to  accounts  or 
instruments  not  covered.  New  Mexico 
law,  however,  applies  to  time  and 
savings  accounts  and  is  not  preempted 
with  respect  to  these  accounts.  New 
Mexico  provides  different  availability 
schedules  for  checks  payable  by  banks 
in  the  same  municipality,  for  in-state 
checks,  and  for  out-of-state  checks.  For 
certain  categories  of  checks,  the  state 
schedule  supersedes  the  federal.  New 
Mexico  law  provides  for  certain 
exceptions  to  its  availability  schedules; 
these  will  continue  to  apply  where  the 
state  schedule  is  not  preempted  by 
Regulation  CC  to  the  extent  that  the 
hold  does  not  exceed  the  federal 
schedule  for  that  category  of  check.  An 
applicable  federal  exception  can  be 
invoked  to  extend  a  hold  beyond  the 
federal  schedule. 

California.  California  has  different 
funds  availability  regulations  governing 
(1)  commercial  banks,  (2)  savings  and 
loan  associations  and  savings  banks, 
and  (3)  credit  unions.  The  state 
schedules  are  generally  longer  than  the 
Regulation  CC  schedules,  and  are  thus 
preempted.  For  certain  categories  of 
checks,  however,  where  the  depository 
bank  has  a  San  Francisco  or  Los 


Angeles  city  routing  number,  the  state 
schedule  is  shorter  and  thus  supersedes 
the  federal  schedule.  With  respect  to 
items  that  must  be  given  next-day 
availability,  the  state  rules  provide 
fewer  conditions  to  the  next-day 
availability  requirement  (e.g.,  no  special 
deposit  slips  are  required).  Therefore, 
the  state  rules  supersede  the  federal  for 
these  categories  of  checks.  The  state 
exceptions  can  be  invoked  only  for 
those  deposits  subject  to  state  schedules 
that  are  shorter  than  or  equal  to  the 
federal  schedule  and  then  only  up  to  the 
federal  schedule.  An  applicable  federal 
exception  may  be  used  to  extend  the 
hold  beyond  the  federal  schedule.  The 
state  disclosure  rules  are  preempted  by 
the  Regulation  CC  rules  for  all  accounts 
subject  to  Regulation  CC. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  229  is  proposed 
to  be  amended  as  follows: 

PART  229— [AMENDED] 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L  100-86, 101 
Stat.  552, 635, 12  U.S.C.  4001  et  seq. 

2.  Appendix  F  is  amended  by  adding 
preemption  determinations  for  the  states 
of  California,  Connecticut, 
Massachusetts,  New  Mexico,  and  Rhode 
Island  alphabetically  to  read  as  follows: 

Appendix  F — Official  Board 
Interpretations 
***** 


Loan  Commissioner.  The  regulations 
applicable  to  credit  unions  (Cal.  Admin.  Code 
tit.  10,  section  901)  were  adopted  by  the 
Commissioner  of  Corporations. 

All  the  regulations  were  adopted  pursuant 
to  California  Financial  Code  section  866.5 
and  California  Commercial  Code  section 
4213(4)(a),  under  which  the  appropriate  state 
regulatory  agency  for  each  depository 
institution  must  issue  administrative 
regulations  to  define  a  reasonable  time  for 
permitting  customers  to  draw  on  items 
received  for  deposit  in  the  customer’s 
account.  California  Financial  Code  section 
867  also  establishes  availability  periods  for 
funds  deposited  by  cashier’s  check,  certified 
check,  teller’s  check,  or  depository  check 
under  certain  circumstances.  Finally, 
California  Financial  Code  section  866.2 
establishes  disclosure  requirements. 

Different  availability  schedules  apply  to  (1) 
California  state  chartered  commercial  banks, 
national  banks  located  in  California,  and 
branch  offices  of  foreign  banks  located  in 
California  (collectively  referred  to  as 
“commercial  banks"),  (2)  savings  banks  and 
savings  and  loan  institutions  (collectively 
referred  to  as  "S&Ls”),  and  (3)  state  and 
federally  chartered  credit  unions  that 
maintain  offices  in  California  for  the 
acceptance  of  deposits  (“credit  unions"). 

The  following  table  summarizes  the 
availability  schedules  under  California  law 
for  all  checks  other  than  those  that  must  be 
given  next-day  availability.  The  time  periods 
are  stated  in  terms  of  availability  for 
withdrawal  not  later  than  Xth  business  day 
following  the  banking  day  of  deposit  to 
facilitate  comparison  with  Regulation  CC, 
even  though  state  regulations  refer  to 
availability  at  the  start  of  the  business  day 
subsequent  to  the  number  of  days  specified  in 
the  regulation. 

Commercial  Banks: 

If  the  depository  bank  has  a  routing 
number  of  1210  (San  Francisco  city:) 


California 

Background 

The  Board  has  been  requested,  in 
accordance  with  §  229.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B  (and  in  connection  therewith, 
Subpart  A)  of  Regulation  CC,  preempt  the 
provisions  of  California  law  concerning 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  of 
the  California  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board’s  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

California  has  three  separate  sets  of 
regulations  establishing  maximum 
availability  schedules.  The  regulations 
applicable  to  commercial  banks  (Cal.  Admin. 
Code  tit.  10,  sections  10.190400-10.190407) 
were  promulgated  by  the  Superintendent  of 
Banks.  The  regulations  applicable  to  savings 
banks  and  savings  and  loan  associations 
(Cal.  Admin.  Code  tit.  10,  sections  106.200- 
106.205)  were  adopted  by  the  Savings  and 


Paying  Bank 


Availabil¬ 

ity 


1210  routing  number .  3rd 

Other  California  commercial  bank _  4th 

Out-of-state  commercial  bank . . .  9th 

California  thrift  (S&L  or  CU) .  5th 

Out-of-state  thrift  (S&L  or  CU) .  10th 


If  the  depository  bank  has  a  routing 
number  of  1220  (Los  Angeles  city),  and  the 
paying  bank  also  has  a  routing  number  of 
1220,  third  day  availability;  for  other  paying 
banks,  the  above  figures  (fourth  day  to  tenth 
day)  are  the  same. 

If  the  depositary  bank  has  a  routing 
number  other  than  1210  or  1220: 


Paying  bank 


Availabil¬ 

ity 


California  commercial  bank . .  5th 

Out-of-state  commercial  bank . .  10th 

California  thrift  (S&L  or  CU) . ....... . .  6th 

Out-of-state  thrift  (S&L  or  CU) . . 11th 


S&Ls  and  Credit  Unions: 
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Availability 

Paying  bank  - 

S&Ls  CUs 


California  institution .  5th  6th 

Out-of-siate  institution .  11th  10th 


For  all  institutions,  "on  us”  checks  (i.e., 
checks  payable  by  an  office  of  the  depositary 
bank)  must  be  made  available  on  the  second 
business  day  after  the  day  of  deposit.  Unlike 
federal  law,  the  California  regulations  make 
no  distinction  between  "on  us"  checks 
payable  by  an  office  of  the  paying  bank 
located  in  the  same  state  as  the  depositary 
bank  and  “on  us"  checks  payable  by  paying 
bank  offices  located  in  other  states. 

For  deposits  at  nonproprietary  automated 
teller  machines  (ATMs),  one  day  is  added  to 
all  of  the  above  schedules  for  banks  and 
S&Ls,  but  there  is  no  comparable  provision 
for  credit  unions. 

Next-day  items.  Banks,  S&Ls,  and  credit 
unions  must  give  next-day  availability  to 
items  drawn  with  a  face  amount  of  $100  or 
less.  The  regulations  for  banks,  S&Ls,  and 
credit  unions  differ  as  to  other  next-day 
items.  For  banks,  next-day  availability  is 
required  for  items  payable  by  the  U.S. 
Treasury,  items  drawn  by  the  State  of 
California  or  any  department,  agency,  or 
political  subdivision  thereof,  and  items  (other 
than  money  orders)  drawn  by  an  insured 
thrift  institution  or  an  insured  bank  on  itself. 

In  each  case  the  item  must  be  indorsed  by  the 
payee  and  deposited  into  the  payee's  deposit 
account. 

S&L  regulations  require  next-day 
availability  for  first-indorsed  items  payable 
by  the  U.S.  Treasury  and  first-indorsed  items 
payable  by  the  State  of  California  or  any 
department,  agency,  or  political  subdivision 
thereof.  Credit  union  regulations  require  next- 
day  availability  for  first-indorsed  items 
payable  by  the  U.S.  Treasury,  first-indorsed 
items  drawn  by  the  State  of  California  or  any 
political  subdivision  thereof,  and  first- 
indorsed  items  issued  by  a  depository 
institution  whose  accounts  are  insured  by  the 
FDIC,  the  FSLIC,  or  the  NCUA. 

California  law,  unlike  federal  law,  does  not 
provide  that  institutions  may  require  special 
deposit  slips  for  certain  next-day  items. 
Coverage 

The  California  law  and  regulations  govern 
the  availability  of  funds  to  “demand  deposits, 
negotiable  order  of  withdrawal  draft 
accounts,  savings  deposits  subject  to 
automatic  transfers,  share  draft  accounts, 
and  all  savings  deposits  and  share  accounts, 
other  than  time  deposits."  California 
Financial  Code  section  866(b).  The  federal 
preemption  of  state  funds  availability  laws 
only  applies  to  “accounts”  subject  to 
Regulation  CC,  which  generally  includes 
transaction  accounts.  Thus,  California  funds 
availability  law  continues  to  apply  to 
deposits  in  savings  and  other  accounts  (such 
as  accounts  in  which  the  account-holder  is 
another  bank)  that  are  not  “accounts”  under 
Regulation  CC.  (Note,  however,  that  under 
S  229.19(e)  of  Regulation  CC,  Holds  on  other 
funds,  the  federal  availability  schedules  may 
apply  to  savings,  time,  and  other  accounts  not 
defined  as  "accounts”  under  Regulation  CC, 
in  certain  circumstances.) 


The  California  law  applies  to  any  “item” 
(California  Financial  Code  section  866.5  and 
California  Commercial  Code  section 
4213{4)(a)).  The  California  Commercial  Code 
defines  "item"  to  mean  "any  instrument  for 
the  payment  of  money  even  though  it  is  not 
negotiable  *  *  (Cal.  Com.  Code  section 
4104(g).)  This  term  is  broader  in  scope  than 
the  definition  of  “check”  in  the  Expedited 
Funds  Availability  Act  and  Regulation  CC. 
The  state  regulations  limit  the  statutory 
definition  of  “item”,  however,  albeit 
somewhat  inconsistently,  as  noted  in  the 
table  below. 

Instruments  Included  in  Definition  of 
Item 


Commercial 

banks 

S&Ls 

Credit  Unions 

Checks . 

Checks . 

NOW  drafts . 

NOW  drafts . 

.  NOW  drafts 

Share  drafts . 

Share  drafts . 

.  Share  drafts 

Traveler’s 

Traveler's 

checks  (Bank 

checks  (No 

issued). 

limit). 

Money  orders 

Money  orders 

Money  orders 

(Bank  issued). 

(No  limit). 

(No  limit) 

Warrants . 

Cashier’s 

checks. 

.  Warrants 

As  limited  by  the  state  regulations,  the 
term  "item”  contains  only  instruments  that 
are  “checks"  as  defined  in  §  229.2(k)  of 
Regulation  CC.  To  the  extent  that  Regulation 
CC  applies  to  instruments  defined  as 
“checks”  under  §  229.2(k)  that  are  not  “items” 
under  state  law  (e.g.,  Postal  Service  money 
orders  are  not  considered  "items”  under  the 
commercial  bank  regulation).  Regulation  CC 
continues  to  apply  to  these  instruments. 
Availability  Schedules 

The  following  provisions  of  California  law 
provide  for  a  shorter  hold  for  certain 
categories  of  checks  than  is  provided  under 
Regulation  CC,  and  supersede  the  Regulation 
CC  availability  requirements. 

1.  Where  both  the  depositary  bank  and  the 
paying  bank  have  routing  numbers  beginning 
1210  (San  Francisco  city)  or  1220  (Los 
Angeles  city)  and  are  not  participants  in  the 
same  check  clearinghouse  association,  funds 
must  be  available  no  later  than  the  start  of 
business  on  the  third  business  day  after  the 
banking  day  of  deposit.  Thus,  these  checks 
are  not  subject  to  the  federal  time  period 
adjustment  for  withdrawal  by  cash  or  similar 
means. 

2.  Where  the  depositary  bank  has  a  routing 
number  beginning  with  1210,  and  the  paying 
bank  is  located  in  that  portion  of  California 
served  by  the  Los  Angeles  branch  of  the  San 
Francisco  Federal  Reserve  Bank,  the 
depositary  bank  must  make  funds  available 
no  later  than  the  fourth  business  day  after  the 
banking  day  of  deposit  unless  the  paying 
bank  is  an  S&L  or  credit  union,  in  which  case 
funds  must  be  available  by  the  fifth  business 
day. 

3.  Where  the  depositary  bank  has  a  routing 
number  beginning  with  1220  and  the  paying 
bank  is  located  in  that  portion  of  California 
served  by  the  Head  Office  of  the  San 
Francisco  Federal  Reserve  Bank,  the 


depositary  bank  must  make  funds  available 
no  later  than  the  fourth  business  day  after  the 
banking  day  of  deposit  unless  the  paying 
bank  is  an  S&L  or  a  credit  union,  in  which 
case  funds  must  be  made  available  by  the 
fifth  business  day. 

4.  W'here  the  depositary  bank  is  a 
commercial  bank  (other  tnan  one  with  a  1210 
or  1220  routing  number)  and  the  paying  bank 
is  a  commercial  bank  located  in  California 
but  in  a  different  check  processing  region 
than  the  depositary  bank,  the  funds  must  be 
available  no  later  than  the  fourth  business 
day  following  the  day  of  deposit. 

5.  Where  the  depositary  bank  is  a 
commercial  bank  (other  than  one  with  1210  or 
a  1220  routing  number)  and  the  paying  bank 
is  an  S&L  or  a  credit  union  located  in 
California  but  in  a  different  check  processing 
region  than  the  depositary  bank,  the  funds 
must  be  made  available  by  the  fifth  business 
day  following  the  day  of  deposit. 

6.  Where  the  depositary  bank  is  an  S&L 
and  the  paying  bank  is  located  in  California 
but  in  a  different  check  processing  region 
than  the  depositary  bank,  the  funds  must  be 
available  by  the  fifth  business  day  after  the 
day  of  deposit. 

7.  If  the  depositary  bank  is  a  credit  union 
and  the  paying  bank  is  located  in  California 
but  in  a  different  check  processing  region 
than  the  depositary  bank,  the  funds  must  be 
made  available  no  later  than  the  sixth 
business  day  after  the  day  of  deposit,  except 
where  the  check  is  subject  to  fifth  day 
availability  under  Appendix  B-l  of 
Regulation  CC. 

Permanent  Schedule.  Under  Regulation  CC. 
as  of  September  1, 1990,  nonlocal  checks 
must  be  made  available  by  the  opening  of 
business  on  the  fifth  business  day  following 
the  banking  day  of  deposit,  with  the  time 
period  adjustment  for  withdrawal  by  cash  or 
similar  means.  State  law  requires  availability 
for  some  checks  on  the  fourth  day,  and  for 
other  checks  on  the  fifth  day,  without  any 
time  period  adjustments,  and  the  state  law 
will  therefore  supersede  the  federal  law  for 
such  checks.  The  state  availability  schedules 
supersede  the  federal  schedule  where  the 
depositary  bank  is  a  commercial  bank  and 
the  paying  bank  is  a  California  commercial 
bank  located  in  a  different  check  processing 
region  than  the  depositary  bank,  in  which 
case  funds  must  be  available  no  later  than 
the  fourth  business  day  following  the  day  of 
deposit. 

Next-Day  Availability 
(1)  Commercial  banks  are  required  to  give 
next-day  availability  for  items  (other  than 
money  orders)  drawn  by  an  insured 
institution  on  itself,  indorsed  by  the  payee, 
and  deposited  into  the  payee’s  account. 
Credit  unions  are  required  to  give  next-day 
availability  for  first-indorsed  items  issued  by 
a  federally  insured  institution.  There  is  no 
comparable  requirement  for  S&Ls. 
Accordingly: 

(a)  California  law  supersedes  Regulation 
CC  to  the  extent  that  it  requires  commercial 
banks  to  provide  next-day  availability  for 
cashier's  checks  that  are  not  issued  for 
remittance  purposes,  and  to  the  extent  that  it 
does  not  condition  next-day  availability  on 
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receipt  at  a  staffed  teller  station  or  use  of  a 
special  deposit  slip. 

(b)  Under  the  California  rule,  credit  unions 
must  provide  next-day  availability  to  first- 
indorsed  items  issued  by  any  federally- 
insured  institution.  This  is  broader  than  the 
rule  of  Regulation  CC,  which  requires  next- 
day  availability  only  for  cashier's  checks  and 
teller's  checks  issued  for  remittance 
purposes.  State  law  supersedes  the  federal 
rule  with  respect  to  availability  provided 
these  checks  issued  for  other  than  remittance 
purposes.  In  addition,  California  law 
supersedes  the  federal  law  with  respect  to 
cashier’s  and  teller's  checks  issued  by 
federally  insured  institutions,  since  state  law 
does  not  condition  next-day  availability  on 
receipt  at  a  staffed  teller  station,  or  use  of  a 
special  deposit  slip. 

(2)  Commercial  banks,  S&Ls,  and  credit 
unions  in  California  are  all  required  to  give 
next-day  availability  to  items  drawn  by  the 
State  of  California  or  any  of  its  departments, 
agencies,  or  political  subdivisions.  California 
law  supersedes  the  federal  law,  since  the 
state  law  does  not  condition  next-day 
availability  on  receipt  at  a  staffed  teller 
station,  or  use  of  a  special  deposit  slip. 

(3)  For  U.S.  Treasury,  State  of  California, 
and  “depositary''  checks,  commercial  banks 
are  required  to  give  next-day  availability 
only  for  those  items  that  are  indorsed  by  "the 
payee  and  deposited  into  the  payee’s  deposit 
account.”  (Emphasis  added.)  Regulation  CC 
requires  only  that  these  checks  be  deposited 
into  “an  account  held  by  a  payee  of  the 
check.”  The  California  rule  for  commercial 
banks  requires  identity  of  parties;  if  a  check 
is  payable  to  A  and  B,  it  must  be  deposited 
into  an  account  held  by  A  and  B  before  the 
bank  is  required  to  give  next-day  availability. 
The  federal  rule  does  not  require  identity  of 
interest;  thus,  a  check  payable  to  A  and  B 
will  be  entitled  to  next-day  availability  if 
deposited  to  A's  account.  In  this  case, 
Regulation  CC  preempts  the  state  rule. 

The  S&L  and  credit  union  rules,  however, 
require  only  that  the  check  be  “first- 
indorsed;"  there  is  no  requirement  that  the 
depositor  be  a  payee,  only  that  a  second 
indorsement  not  be  necessary  to  transfer  title 
to  a  subsequent  transferee.  For  S&Ls  and 
credit  unions,  the  state  rule  may  provide  for  a 
faster  availability  for  these  instruments  than 
are  provided  under  the  federal  rule.  The  state 
S&L  and  credit  union  rules  supersede 
Regulation  CC  to  the  extent  that  they  require 
availability  in  a  shorter  time  than  required 
under  Regulation  CC. 

For  deposits  at  nonproprietary  ATMs,  state 
law  applicable  to  commercial  banks  and 
S&Ls  allows  the  depositary  bank  to  add  one 
business  day  to  the  otherwise  applicable 
schedules.  No  adjustment  of  the  schedules  for 
deposits  at  nonproprietary  ATMs  is  provided 
for  credit  unions.  Regulation  CC,  by  contrast, 
allows  all  checks  deposited  at  nonproprietary 
ATMs  under  the  temporary  schedule  to  be 
held  until  the  seventh  business  day  following 
the  banking  day  of  deposit.  Thus,  state 
schedules  for  deposits  at  nonproprietary 
ATMs  supersede  the  federal  schedule  to  the 
extent  that  state  law  requires  availability  in 
less  than  seven  business  days  following 
deposit. 

Exceptions  to  the  Availability  Schedules. 
California  law  provides  exceptions  to  the 


state  availability  schedules  for  large  deposits, 
new  accounts,  repeated  overdrafters, 
doubtful  collectibility,  foreign  items,  and 
emergency  conditions.  The  exceptions  for 
commercial  banks,  S&Ls,  and  credit  unions 
are  essentially  identical. 

In  all  instances  where  the  federal 
availability  schedule  preempts  the  state 
availability  schedule,  the  state  exceptions  do 
not  apply.  In  such  cases,  the  depositary  bank 
may  only  invoke  a  federal  exception.  For 
those  deposits  to  which  the  state  availability 
schedule  applies,  however,  the  depositary 
bank  may  invoke  a  state  exception  and  place 
a  hold  on  the  deposit  up  to  the  federal 
availability  schedule  limit  for  that  type  of 
deposit.  Once  the  federal  availability 
schedule  limit  is  reached,  the  depositary 
bank  may  further  extend  the  hold  under  any 
of  the  federal  exceptions  that  apply  to  that 
deposit.  Any  time  a  depositary  bank  invokes 
an  exception  to  extend  a  hold  beyond  the 
time  periods  otherwise  permitted  by  law,  it 
must  give  notice  of  the  extended  hold  to  its 
customer,  in  accordance  with  §  229.13(g)  of 
Regulation  CC. 

Business  Day/Banking  Day 

The  definitions  of  “banking  day”  and 
“business  day"  in  the  California  regulations 
are  preempted  by  the  Regulation  CC 
definitions  of  those  terms.  Thus,  for 
determining  the  permissible  hold  under  the 
California  schedules  that  supersede  the 
Regulation  CC  schedule,  deposits  are 
considered  made  on  the  specified  number  of 
“business  days”  following  the  “banking  day” 
of  deposit. 

Disclosures 

California  law  (Cal.  Fin.  Code  section 
866.2)  requires  depository  institutions  to 
provide  written  disclosures  of  their  general 
availability  policies  to  potential  customers 
prior  to  opening  any  deposit  account.  The  law 
also  requires  that  preprinted  deposit  slips 
and  ATM  deposit  envelopes  contain  a 
conspicuous  summary  of  the  general  policy. 
Finally,  the  law  requires  a  depository 
institution  to  provide  specific  notice  of  the 
time  the  customer  may  withdraw  funds 
deposited  by  check  or  similar  instrument  into 
a  deposit  account  if  the  funds  may  not  be 
immediately  available  for  withdrawal. 

Section  229.20(c)(2)  provides  that 
inconsistency  may  exist  when  a  state  law 
provides  for  disclosures  or  notices  concerning 
funds  availability  relating  to  accounts.  The 
purposes  of  the  disclosures  concerning  funds 
availability  appear  to  be  met  by  the 
disclosure  requirements  in  Regulation  CC. 
California  Financial  Code  $  866.2  is 
preempted,  but  only  to  the  extent  that  it 
applies  to  "accounts,”  as  defined  in 
Regulation  CC.  The  state  law  continues  to 
apply  to  savings  accounts  and  other  accounts 
not  governed  by  Regulation  CC  disclosure 
requirements. 

Connecticut 

Background 

The  Board  has  been  requested,  in 
accordance  with  $  229.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B,  and,  in  connection  therewith, 
Subpart  A  of  Regulation  CC,  preempt 


provisions  of  Connecticut  law  relating  to  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  of 
the  Connecticut  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board’s  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

In  1987,  Connecticut  amended  its  statute 
governing  funds  availability  (Conn.  Gen.  Stat. 
section  36-9v),  which  requires  Connecticut 
depository  institutions  to  make  funds 
deposited  in  a  checking,  time,  interest,  or 
savings  account  available  for  withdrawal 
within  specified  periods. 

Generally,  the  Connecticut  statute  provides 
that  items  deposited  in  a  checking,  time, 
interest,  or  savings  account  at  a  depository 
institution  must  be  available  for  withdrawal 
on  the  second  business  day  after  deposit  if 
payable  by  the  depositary  bank;  the  fourth 
business  day  after  deposit  if  payable  by  a 
Connecticut  depository  institution;  and  the 
sixth  business  day  after  deposit  if  payable  by 
a  depository  institution  not  located  in 
Connecticut.  Exceptions  to  the  schedules  are 
provided  for  items  received  for  deposit  for 
the  purpose  of  opening  an  account  and  for 
items  that  the  depositary  bank  has  reason  to 
believe  will  not  clear.  The  longer  hold  period 
for  items  subject  to  an  exception  is 
undefined.  The  Connecticut  statute  also 
requires  availability  policy  disclosures  to 
depositors  in  the  form  of  written  notices  and 
notices  posted  conspicuously  at  each  branch. 
Coverage 

The  Connecticut  statute  governs  the 
availability  of  funds  deposited  in  savings  and 
time  accounts,  as  well  as  “accounts”  as 
defined  in  §  229.2(a)  of  Regulation  CC.  The 
federal  preemption  of  state  funds  availability 
requirements  only  applies  to  “accounts” 
subject  to  Regulation  CC,  which  generally 
consist  of  transaction  accounts.  Thus,  the 
Connecticut  availability  schedules, 
exceptions,  and  disclosure  requirements 
continue  to  apply  to  deposits  in  time  and 
savings  accounts  that  are  not  "accounts” 
under  Regulation  CC.  (Note,  however,  that 
under  §  229.19(e)  or  Regulation  CC,  Holds  on 
other  funds,  the  federal  availability  schedules 
may  apply  to  savings,  time,  and  other 
accounts  not  defined  as  “accounts”  under 
Regulation  CC,  in  certain  circumstances.)  The 
Connecticut  statute  would  also  continue  to 
apply  to  transaction  accounts  subject  to  the 
state  law,  but  not  covered  by  Regulation  CC, 
such  as  those  where  the  account  holder  is 
another  bank. 

The  Connecticut  statute  applies  to  "items" 
deposited  to  accounts.  This  term 
encompasses  instruments  that  are  not 
defined  as  “checks”  in  Regulation  CC 
(§  229.2(k)),  such  as  nonnegotiable 
instruments,  and  are  therefore  not  subject  to 
Regulation  CC's  provisions  governing  funds 
availability.  Those  items  that  are  subject  to 
Connecticut  law  but  are  not  subject  to 
Regulation  CC  will  continue  to  be  covered  by 
the  state  availability  schedules  and 
exceptions.  Certain  other  items,  which  are 
"checks”  under  Regulation  CC  but  are  not 
covered  by  the  Connecticut  law,  such  as 
payable  through  drafts  payable  by  a 
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nondepository  institution,  would  be  subject 
to  the  provisions  of  Regulation  CC. 

Availability  Schedules 

Temporary  Schedule.  Connecticut  law 
provides  that  certain  checks  that  are  nonlocal 
under  Regulation  CC  must  be  available  in  a 
shorter  time  (sixth  business  day  after  deposit 
for  checks  payable  by  depository  institutions 
not  located  in  Connecticut)  than  under  the 
federal  regulation  (seventh  business  day  after 
deposit  under  the  temporary  schedule  for 
nonlocal  checks).  Accordingly,  the 
Connecticut  law  preempts  Regulation  CC 
with  respect  to  nonlocal  checks  (other  than 
checks  covered  by  Appendix  B-l)  deposited 
in  "accounts"  until  the  federal  permanent 
availability  schedules  take  effect  on 
September  1, 1990. 

The  Connecticut  statute  does  not  specify 
whether  it  applies  to  deposits  of  checks  at 
nonproprietary  ATMs.  Under  the  temporary 
schedule  in  Regulation  CC,  deposits  at 
nonproprietary  ATMs  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  after  deposit.  To  the 
extent  that  the  Connecticut  schedules  provide 
for  shorter  availability  for  deposits  at 
nonproprietary  ATMs,  they  would  supersede 
the  temporary  schedule  in  Regulation  CC  for 
deposits  at  nonproprietary  ATMs  specified  in 
§  229.11(d). 

Exceptions  to  the  Availability  Schedule. 

The  Connecticut  law  provides  exceptions  for 
items  received  for  deposit  for  the  purpose  of 
opening  new  accounts  and  for  items  that  the 
depositary  bank  has  reason  to  believe  will 
not  clear.  In  all  cases  where  the  federal 
availability  schedule  preempts  the  state 
schedule,  only  the  federal  exceptions  will 
apply.  For  deposits  that  are  covered  by  the 
state  availability  schedule  (i.e.,  nonlocal  out- 
of-state  checks  under  the  temporary 
schedule),  the  state  exemptions  may  be  used 
to  extend  the  state  availability  schedule  (of 
six  business  days)  to  meet  the  Federal 
availability  schedule  (of  seven  business  days 
under  the  temporary  schedule).  Once  the 
deposit  is  held  up  to  the  federal  availability 
schedule  limit  under  a  state  exception,  the 
depositary  bank  may  further  extend  the  hold 
under  any  federal  exception  that  can  be 
applied  to  the  deposit.  Any  time  a  depositary 
bank  invokes  an  exception  to  extend  a  hold 
beyond  the  time  periods  otherwise  permitted 
by  law,  it  must  give  notice  of  the  extended 
hold  to  its  customer,  in  accordance  with 
S  229.13(g)  of  Regulation  CC. 

Disclosures 

The  Connecticut  statute  (Conn.  Gen.  Stat 
section  36~9d(b))  requires  written  notice  to 
depositors  of  an  institution’s  check  hold 
limitation  policies  and  requires  a  notice  to  be 
posted  in  each  branch.  The  purposes  of  the 
disclosures  concerning  funds  availability 
appear  to  be  met  by  the  disclosure 
requirements  in  Regulation  CC. 

Regulation  CC  preempts  state  disclosure 
requirements  concerning  funds  availability 
that  relate  to  "accounts"  (§  229.20(c)(2)). 

Thus,  the  Connecticut  statute  is  preempted  by 
Regulation  CC  to  the  extent  that  these 
disclosure  provisions  apply  to  "accounts”  as 
defined  by  Regulation  CC  The  Connecticut 
disclosure  rules  would  continue  to  apply  to 
accounts,  such  as  savings  and  time  accounts, 


not  governed  by  die  Regulation  CC  disclosure 
requirements. 


Massachusetts 

Background 

The  Board  has  been  requested,  in 
accordance  with  $  229.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B,  and,  in  connection  therewith. 
Subpart  A  of  Regulation  CC  preempt 
provisions  of  Massachusetts  law  relating  to 
the  availability  of  funds.  This  preemption 
determination  specifies  those  provisions  of 
the  Massachusetts  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board’s  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-219(5),  pertaining  to  availability  of 
cash  deposits.) 

In  1988,  Massachusetts  amended  its  statute 
governing  funds  availability  (Mass.  Gen.  L. 
ch.  167D,  section  35),  to  require 
Massachusetts  banking  institutions  to  make 
funds  available  for  withdrawal  and  disclose 
their  availability  policies  in  accordance  with 
the  Expedited  Funds  Availability  Act  and 
Regulation  CC.  The  Massachusetts  law, 
however,  provides  that  "local  originating 
depository  institution”  is  to  be  defined  as  any 
originating  depository  institution  located  in 
the  Commonwealth. 

Coverage 

The  Massachusetts  statute  governs  the 
availability  of  funds  deposited  in  “any 
demand  deposit,  negotiable  order  of 
withdrawal  account,  savings  deposit,  share 
account  or  other  asset  account.”  This 
coverage  is  broader  than  that  of  Regulation 
CC,  which  applies  to  “accounts”  as  defined  in 
S  229.2(a).  Regulation  CC  does  not  affect 
state  law  as  it  applies  to  deposits  in  savings 
and  other  accounts  (including  transaction 
accounts  where  the  account  holder  is  a  bank, 
foreign  bank  or  the  U.S.  Treasury)  that  are 
not  “accounts”  under  Regulation  CC.  (Note, 
however,  that  under  $  229.19(e)  of  Regulation 
CC,  Holds  on  other  funds,  the  federal 
availability  schedules  may  apply  to  savings, 
time,  and  other  accounts  not  defined  as 
“accounts”  under  Regulation  CC,  in  certain 
circumstances.) 

Availability  Schedules 
The  Massachusetts  definition  of  “local 
originating  depository  institution”  (local 
paying  bank  in  Regulation  CC  terminology) 
requires  that  in-state  checks  that  are  nonlocal 
checks  under  Regulation  CC  be  made 
available  in  accordance  with  the  Regulation 
CC  local  schedule.  The  Massachusetts  law 
supersedes  Regulation  CC  under  the 
temporary  and  permanent  schedule  with 
respect  to  nonlocal  checks  payable  by  banks 
located  in  Massachusetts  and  deposited  into 
“accounts.”  Regulation  CC  preempts  the 
Massachusetts  law,  however  to  the  extent  the 
state  law  does  not  define  as  “local  originating 
depository  institution"  banks  located  outside 
of  Massachusetts  but  in  the  same  check 
processing  region  as  the  paying  bank. 
Disclosures 

Regulation  CC  preempts  state  disclosure 
requirements  concerning  funds  availability 


that  relate  to  “accounts  (S  229.20(c)(2)).  Thus, 
the  Massachusetts  statute  is  preempted  by 
Regulation  CC  with  respect  to  disclosure  of  a 
bank's  availability  policy  with  respect  to 
“accounts”  as  defined  in  Regulation  CC.  The 
Massachusetts  disclosure  rules  (which 
incorporate  the  federal  rules)  would  apply  to 
accounts  not  governed  by  the  Regulation  CC 
disclosure  requirements. 

New  Mexico 
Background 

The  Board  has  been  requested,  in 
accordance  with  8  229.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B  and,  in  connection  therewith, 
Subpart  A  of  Regulation  CC,  preempt 
provisions  of  New  Mexico  law  relating  to  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  in 
the  New  Mexico  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board’s  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

In  1987,  New  Mexico  adopted  a  statute 
governing  funds  availability  (N.M.  Stat  Ann. 
Section  58-3-4  (1978,  Supp.  1987),  which 
requires  New  Mexico  financial  institutions  to 
make  funds  deposited  into  retail  accounts 
available  for  withdrawal  after  a  reasonable 
period  of  time.  Section  4A  of  the  New  Mexico 
statute  establishes  the  time  frames  within 
which  financial  institutions  must  make  funds 
deposited  by  checks  or  share  drafts  available 
for  withdrawal  if  the  checks  or  share  drafts 
are  drawn  and  payable  on  demand  at  other 
financial  institutions  located  in  the 
continental  United  States.  Section  4B  of  the 
statute  defines  terms  and  specifies 
availability  for  checks  deposited  in  branch 
offices  of  certain  financial  institutions, 
section  4C  specifies  exceptions  to  the 
availability  schedules,  and  section  4D 
specifies  damages  recoverable  for  a  violation 
of  this  statute. 

Generally,  the  New  Mexico  law  provides 
that  checks  and  share  drafts,  other  than  “on 
us”  checks,  drawn  and  payable  on  demand  at 
a  financial  institution  and  deposited  into  an 
individual  or  household  account  must  be 
made  available  for  withdrawal  at  the 
beginning  of  the  third  business  day  after 
deposit  for  checks  or  share  drafts  and 
payable  on  demand  at  financial  institutions 
located  within  the  same  municipality  as  the 
depository  bank,  and  for  checks  or  share 
drafts  deposited  in  a  branch  office  of  a 
financial  institution  if  the  main  office  of  that 
financial  institution  is  located  in  the  same 
municipality  as  the  depository  bank.  Other 
in-state  checks  or  share  drafts  must  be  made 
available  at  the  opening  of  the  fourth  day 
after  deposit.  Checks  or  share  drafts  drawn 
and  payable  on  demand  at  any  other 
financial  institution  located  within 
continental  United  States  must  be  made 
available  at  the  beginning  of  the  sixth 
business  day  after  deposit. 

Exceptions  to  the  schedules  are  provided 
for  documentary  drafts,  accounts  which  have 
been  open  less  than  80  days,  checks  or  share 
-  drafts  with  two-party  indorsements,  checks 
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or  share  drafts  in  an  amount  greater  than  the 
average  balance  in  the  account  over  the  last 
12  months  or  the  average  balance  since  the 
account  was  opened,  whichever  is  less,  and 
checks  or  share  drafts  deposited  in  an 
account  on  which  six  or  more  nonsufficient 
fund  checks  or  share  drafts  were  presented  in 
the  prior  six  month  period. 

Coverage 

The  New  Mexico  statute  is  limited  to  retail 
accounts  and  does  not  apply  to  business 
accounts.  No  portion  of  the  New  Mexico 
statute  supersedes  Regulation  CC  for  any 
“account"  as  that  term  is  defined  in 
Regulation  CC  that  is  not  held  by  an 
individual  or  household.  The  New  Mexico 
statute  applies  to  time,  savings  and  other 
deposits  that  are  not  “accounts"  under 
Regulation  CC.  Regulation  CC  does  not  affect 
the  New  Mexico  statute  to  the  extent  that  it 
applies  to  time  and  savings  deposits.  (Note, 
however,  that  under  $  229.19(e)  of  Regulation 
CC,  Holds  on  other  funds,  the  federal 
availability  schedules  may  apply  to  savings, 
time,  and  other  accounts  not  defined  as 
“accounts”  under  Regulation  CC,  in  certain 
circumstances.) 

The  New  Mexico  statute  is  limited  to 
checks  and  share  drafts  payable  by  financial 
institutions.  The  term  “financial  institution” 
corresponds  generally  to  the  term  “bank”  in 
Regulation  CC.  The  terms  “checks"  and 
“share  drafts”  are  narrower  than  the  term 
“check"  in  Regulation  CC,  because  they  do 
not  appear  to  apply  to  Treasury  checks, 
checks  payable  by  state  or  local  governments 
(i.e.,  warrants),  checks  payable  by  Federal 
Reserve  Banks  or  Federal  Home  Loan  Banks, 
or  U.S.  Postal  Service  money  orders.  No 
portion  of  the  New  Mexico  statute 
supersedes  Regulation  CC  with  respect  to 
these  instruments. 

Availability  Schedules 
Temporary  Schedules.  The  New  Mexico 
statute  requires  checks  and  share  drafts 
drawn  and  payable  on  demand  at  an  office  of 
a  financial  institution  located  in  the  same 
municipality  as  the  depositary  bank  and 
checks  and  share  drafts  drawn  and  payable 
on  demand  at  offices  of  financial  institutions 
located  in  New  Mexico  whose  main  office  is 
located  in  the  same  municipality  as  the 
depositary  bank  to  be  made  available  at  the 
opening  of  the  third  business  day  after 
deposit.  (N.M.  Stat.  Ann.  section  58-3- 
4A(1)).‘  New  Mexico  is  served  by  two 
Federal  Reserve  check  processing  regions 
and,  therefore,  while  most  checks  and  share 
drafts  subject  to  this  schedule  will  be  local 
under  Regulation  CC,  some  checks  and  share 
drafts  covered  by  this  schedule  may  be 
nonlocal  under  Regulation  CC.  Under  the 
temporary  schedule  in  Regulation  CC,  the 
proceeds  of  local  checks  must  be  available 
for  withdrawal  at  the  start  of  the  third 
business  day  after  deposit  but  Regulation  CC 
permits  a  time  period  adjustment  for 


1  It  is  not  dear  from  the  New  Mexico  statute 
whether  days  stated  in  the  schedules  indude  the 
day  of  deposit  For  the  purposes  of  this 
interpretation  it  is  assumed  that  the  stated  days  do 
include  the  day  of  deposit  References  to  days 
included  in  the  New  Mexico  schedules  have  also 
been  revised  to  reflect  Regulation  CC  terminology. 


withdrawals  by  cash  and  similar  means 
which  permits  a  depository  bank  to  delay  the 
time  it  must  make  funds  available  for 
deposits  of  local  checks  cleared  outside  a 
check  clearinghouse  arrangement.  Under  the 
temporary  schedule  in  Regulation  CC,  the 
proceeds  on  nonlocal  checks  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  following  deposit 
No  time  period  adjustment  is  provided.  New 
Mexico  law  supersedes  this  time  period 
adjustment  for  local  checks  under  the 
temporary  schedule  and  for  nonlocal  checks 
coming  within  the  portion  of  the  New  Mexico 
schedule  calling  for  availability  on  the  third 
banking  day  after  deposit. 

The  New  Mexico  statute  calls  for  the 
proceeds  of  checks  and  share  drafts  to  be 
made  available  at  the  opening  of  the  fifth  day 
after  deposit  for  checks  and  share  drafts 
drawn  and  payable  on  demand  at  other 
offices  of  financial  institutions  located  in 
New  Mexico.  (N.M.  Stab  Ann.  section  58-3- 
4A(2)).  To  the  extent  that  this  schedule 
applies  to  nonlocal  checks  as  defined  by 
Regulation  CC,  it  supersedes  the  temporary 
schedules  in  Regulation  CC.  The  New  Mexico 
statute  also  provides  for  availability  of 
checks  and  share  drafts  drawn  and  payable 
on  demand  at  financial  institutions  located  in 
the  continental  United  States,  excluding 
Alaska,  Hawaii,  Puerto  Rico,  and  the  United 
States  Virgin  Islands,  at  the  opening  of  the 
seventh  banking  day  after  deposit.  (N.M.  Stat 
Ann  section  58-3-4A(3)).  This  schedule  is  the 
same  as  Regulation  CC  with  respect  to 
nonlocal  checks. 

The  New  Mexico  statute  does  not  specify 
whether  it  applies  to  deposits  of  checks  at 
nonproprietary  ATMs.  Under  the  temporary 
schedule  in  Regulation  CC,  deposits  at 
nonproprietary  ATMs  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  after  deposit  To  the 
extent  that  the  New  Mexico  schedules 
described  above  provide  for  shorter 
availability  for  deposits  at  nonproprietary 
ATMs,  they  would  supersede  the  temporary 
schedule  in  Regulation  CC  for  deposits  at 
nonproprietary  ATMs  specified  in  8  229.11(d). 

Permanent  Schedules.  Under  the 
permanent  schedule  in  Regulation  CC,  the 
proceeds  of  checks  must  be  made  available 
at  the  opening  of  the  second  business  day 
after  deposit  for  local  checks  and  the  fifth 
business  day  after  deposit  for  nonlocal 
checks.  Both  of  these  schedules  are  subject  to 
time  period  adjustments  for  withdrawal  by 
cash  or  similar  means.  The  New  Mexico 
statute  supersedes  the  permanent  schedules 
in  Regulation  CC  for  nonlocal  checks  subject 
to  the  third  day  withdrawal  requirement 
(N.M.  Stat.  Ann  section  58-3-4A(l))  and  the 
time  period  adjustment  for  nonlocal  checks 
subject  to  the  fifth  day  withdrawal 
requirement  (N.M.  Stat.  Ann  section  58-3- 
4A(2))  of  the  New  Mexico  statute. 

Exceptions  to  Availability  Schedules.  The 
New  Mexico  statute  provides  for  exceptions 
to  the  state  schedules  for  (1)  Documentary 
drafts;  (2)  accounts  opened  less  than  60  days; 
(3)  checks  or  share  drafts  with  two-party 
indorsements;  (4)  a  check  or  share  draft  in  a 
face  amount  greater  than  the  average  balance 
of  the  depositor's  account  for  the  prior  12 
months  or  the  average  balance  since  the 


account  was  opened,  whichever  is  less;  and 
(5)  a  check  or  share  draft  deposited  in  an 
account  on  which  six  or  more  nonsufficient 
fund  checks  or  share  drafts  were  presented 
for  payment  in  the  prior  six  month  period. 

The  state  exceptions  will  continue  to  apply 
where  the  state  schedules  are  not  preeempted 
by  Regulation  CC  but  holds  may  be  placed 
under  the  state  schedules  only  up  to  the 
limits  permitted  by  the  Regulation  CC 
schedules.  Where  the  Regulation  CC 
schedules  are  subject  to  exceptions,  holds 
placed  on  checks  under  the  state  schedules 
that  would  also  be  permissible  under 
Regulation  CC  may  be  continued  up  to  the 
limit  on  holds  under  Regulation  CC.  Notice  of 
holds  as  required  by  Regulation  CC 
(8  229.13(g))  must  be  given  whenever  a  hold 
is  placed  so  that  availability  is  extended 
beyond  the  applicable  state  or  federal 
schedule. 

Business  Day/Banking  Day 

Under  New  Mexico  law  a  bank  is 
authorized  to  establish  its  own  banking  days 
except  that  it  must  observe  certain  holidays 
(N.M.  Stat  Ann.  section  58-5-8  and  58-5-7). 
This  definition  is  preempted  by  the 
Regulation  CC  definitions  of  "business  day” 
and  “banking  day.” 

***** 

Rhode  Island 
Background 

The  Board  has  been  requested,  in 
accordance  with  8  229.20(d)  of  Regulation  CC 
(12  CFR  Part  229),  to  determine  whether  the 
Expedited  Funds  Availability  Act  and 
Subpart  B,  and,  in  connection  therewith, 
Subpart  A  of  Regulation  CC,  supersede 
provisions  of  Rhode  Island  law  relating  to  the 
availability  of  funds.  This  preemption 
determination  specifies  those  provisions  in 
the  Rhode  Island  funds  availability  law  that 
supersede  the  Act  and  Regulation  CC.  (See 
also  the  Board’s  preemption  determination 
regarding  the  Uniform  Commercial  Code, 
section  4-213(5),  pertaining  to  availability  of 
cash  deposits.) 

In  1986,  Rhode  Island  adopted  a  statute 
governing  funds  availability  (R.I.  Gen.  Laws 
tit.  6A,  section  4-601  through  4-608),  which 
requires  Rhode  Island  depository  institutions 
to  make  checks  deposited  in  a  personal 
transaction  account  available  for  withdrawal 
within  certain  specific  periods.  Different 
schedules  apply  to  deposits  in  commercial 
banks  and  thrift  institutions  (mutual  savings 
banks,  savings  banks,  savings  and  loan 
institutions,  and  credit  unions).  Rhode  Island 
law  requires  that  funds  be  made  available  at 
the  start  of  the  business  day  subsequent  to  a 
specified  number  of  days.  To  simplify  the 
comparison  of  the  Rhode  Island  and  federal 
laws,  in  the  following  table  the  Board  has 
converted  the  time  periods  used  in  the  Rhode 
Island  law  to  the  method  used  in  Regulation 
CC;  that  is,  the  number  of  the  business  day 
following  the  day  of  deposit  when  funds  are 
available  for  withdrawal. 
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Commer¬ 
cial  banks 

Thrift 

institutions 

Treasury  checks,  Rhode 
Island  Government 
checks,  first  indorsed . 

2nd 

2nd 

In-state,  cashier's  checks 
less  than  $2,500 . 

2nd 

2nd 

On-us  checks . 

2nd 

3rd 

In-state  clearing  house 
checks . 

3rd 

4th 

In-state  nonclearing 
house  checks . 

5th 

6th 

1st  or  2nd  Federal 

Reserve  district  checks 
(out-of-state) . 

7th 

7th 

10th 

Other  checks . 

9th 

The  Rhode  Island  statute  also  provides 
restrictions  and  exceptions  to  the  schedules 
and  requires  institutions  to  make  certain 
disclosures  to  their  customers. 

Coverage 

The  Rhode  Island  statute  governs  the 
availability  of  funds  deposited  in  “personal 
transaction  accounts”,  a  term  not  defined  in 
the  statute.  The  federal  law  would  continue 
to  apply  to  "accounts”,  as  defined  in 
S  229.2(a),  that  are  not  “personal  transaction 
accounts.” 

The  Rhode  Island  statute  applies  to 
“items,"  and  defines  these  as  checks, 
negotiable  orders  of  withdrawal,  or  money 
orders.  The  Board  interprets  the  definition  of 
item  to  be  consistent  with  the  definition  of 
“check"  in  Regulation  CC  (§  229.2(k)). 

Availability  Schedules 

Temporary  Schedule.  Rhode  Island  law 
requires  availability  for  certain  checks  in  the 
same  time  as  does  Regulation  CC.  Thus,  in 
these  instances,  the  federal  law  does  not 
preempt  the  state  law.  Rhode  Island  law 
requires  commercial  banks  (but  not  thrift 
institutions)  to  make  checks  payable  by  a 
depository  institution  that  uses  the  same  in¬ 
state  clearing  facility  as  the  depositary  bank 
available  for  withdrawal  on  the  third 
business  day  following  the  day  of  the  deposit 


This  is  the  same  time  period  contained  in 
Regulation  CC  for  local  checks  payable  by  a 
bank  that  is  a  member  of  the  same  local 
clearing  house  as  the  depositary  bank.  (The 
Board  proposes  to  view  the  definition  of  “the 
same  in-state  clearing  facility"  as  have  the 
same  meaning  as  the  term  "the  same  check 
clearinghouse  association”  in  the  federal 
law’s  provision  that  allows  banks  to  limit  the 
customer’s  ability  to  withdraw  cash  on  the 
third  business  day  if  the  local  check  being 
deposited  is  payable  by  a  bank  that  is  not  a 
member  of  the  same  local  clearinghouse  as 
the  depositary  bank.)  Since  the  Rhode  Island 
law  and  the  federal  law  both  require  the 
funds  to  be  made  available  no  later  than  the 
third  business  day,  the  state  law  is  not 
preempted  by  the  federal  law. 

The  Rhode  Island  law  also  requires 
commercial  banks  and  savings  institutions  to 
make  checks  payable  by  a  depository 
institution  located  in  the  First  or  Second 
Federal  Reserve  District  (outside  of  Rhode 
Island)  available  on  the  seventh  business  day 
after  deposit.  To  the  extent  that  this  provision 
applies  to  checks  payable  by  institutions 
located  outside  the  Boston  check  processing 
region,  it  provides  for  availability  in  the  same 
time  as  required  for  nonlocal  checks  under 
the  temporary  federal  schedule,  and  thus  is 
not  preempted  by  the  federal  law. 

The  Rhode  Island  Btatute  does  not  specify 
whether  it  applies  to  deposits  of  checks  at 
nonproprietary  ATMs.  Under  the  temporary 
schedule  in  Regulation  CC,  deposits  at 
nonproprietary  ATMs  must  be  made 
available  for  withdrawal  at  the  opening  of 
the  seventh  business  day  after  deposit  To  the 
extent  that  the  Rhode  Island  schedules 
provide  for  shorter  availability  for  deposits  at 
nonproprietary  ATMs,  they  would  supersede 
the  temporary  schedule  in  Regulation  CC  for 
deposits  at  nonproprietary  ATMs  specified  in 
S  229.11(d). 

All  other  provisions  of  the  Rhode  Island 
law  dealing  with  the  times  funds  must  be 
available  for  withdrawal  are  preempted  by 
the  federal  law  because  the  federal  law 
requires  availability  in  a  shorter  time. 


Permanent  Schedule.  All  provisions  of  the 
Rhode  Island  law  regarding  availability  of 
deposits  are  preempted  by  the  federal  law 
under  the  permanent  federal  schedule.  The 
availability  times  established  by  Rhode 
Island  law  will  in  all  situations  be  longer 
than  the  times  allowed  under  federal  law. 

Exceptions  to  the  Availability  Schedules. 
The  Rhode  Island  law  contains  exceptions  for 
reason  to  doubt  collectibility  or  ability  of  the 
depositor  to  reimburse,  for  new  accounts,  for 
large  checks,  and  for  foreign  checks. 
Generally,  the  state  exceptions  will  apply  to 
portions  of  the  state  law  that  are  not 
preempted  by  Regulation  CC.  In  these  cases, 
holds  may  be  placed  under  state  law  up  to 
the  federal  schedule.  Holds  may  be  placed  on 
these  checks  beyond  the  federal  schedule 
where  federal  exceptions  apply.  Under  the 
Rhode  Island  law,  a  deposit  subject  to  the 
portion  of  the  state  schedule  that  is  the  same 
as  the  federal  schedule  must  be  subject  to 
both  a  state  and  a  federal  exception,  if  the 
hold  is  extended  beyond  the  schedule. 
Business  Day/Banking  Day 

The  Rhode  Island  statute  defines  “business 
day”  as  excluding  Saturday,  Sunday,  and 
legal  holidays.  This  definition  is  preempted 
by  the  Regulation  CC  definitions  of  “business 
day”  and  “banking  day”. 

Disclosures 

The  Rhode  Island  statute  requires  written 
notice  to  depositors  of  an  institution’s  check 
hold  limitation  policies  and  requires  a  notice 
on  deposit  slips.  The  purpose  of  the 
disclosures  concerning  funds  availability 
appear  to  be  met  by  the  disclosure 
requirements  in  Regulation  CC.  Regulation 
CC  preempts  the  Rhode  Island  disclosure 
requirements  concerning  funds  availability. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  18, 1988. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  88-19147  Filed  8-23-88;  8:45  am) 
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